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ABSTRACT

Background and Aim: In medical practice, consent (Rezayat) and waiver (Beraat) often create the impression that
the patient loses legal protection and the physician becomes free to act without restriction. On the other hand, some
physicians may fear that even after obtaining consent, they could still face imprisonment for any error, including
unavoidable ones. This study examines error(qusir), fault(tagsir), waivers and their relationship with liability for
diyah(Blood money), imprisonment and the burden of proving fault.

Method: This study was conducted using a descriptive-analytical approach based on documentary research.

Ethical Considerations: The study was prepared in accordance with human and ethical principles, including
impartiality. In addition, some illustrative examples used in the research may contain medical inaccuracies, which
fall outside the authors’ area of expertise. The purpose of these examples is solely to explain the concepts of error,
fault, necessity and the impact of waivers and consent on the physician’s liability.

Results: Article 495 of the Islamic Penal Code, through its first note, implicitly refers to the distinction between
error and fault. It also reassures physicians that if they encounter unexpected complications during a procedure, they
will not be held responsible, provided they adhere to medical standards. However, the article does not provide a
definition of the difference between error and fault, their relationship with Consent and waiver or the extent of the
physician's liability.

Conclusion: Through a comparative study of the legal foundations of Islamic Sharia, the laws of France, and the
laws of Iran, it can be inferred that in Iranian law, medical errors are categorized into error and fault. Consent and
waiver are two independent matters. consent means the patient's permission for treatment, while waiver refers to the
exemption of the physician from non-avoidable (non-fault) errors. Obtaining waiver does not affect the burden of
proof in the case but impacts the physician's liability. A physician's mistake, if waiver is obtained, is not subject to
liability. Without obtaining waiver, the physician may be sentenced to pay compensation (diyyah), but it does not
lead to a punishment (such as imprisonment or an alternative penalty). On the other hand, if the damage was
foreseeable to typical physicians, and the physician still acted in that manner, it constitutes fault, and obtaining
waiver would be ineffective.
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